and legislators diverge, legislatures should frequently enact fresh legislation to repeal the judicial interpretation of statutes. Research has discovered some illuminating examples that confirm this prediction:" The relative frequency of legislative overrides of judicial decisions would appear to be a useful variable for the comparative analysis of judicial discretion. This obvious empirical test, however, is incomplete. To understand why, consider the analogy to bargaining games. The players in a bargaining game seldom carry out their threats, yet their relative power determines the terms of their cooperation. Similarly, judges seldom go so far as to provoke legislative repeal of interpretations, even though the possibility of repeal may determine how far the judges go in pursuing their own political preferences. When the political vision of judges conflicts with legislators, prudent judges pursue their own preferences to a point that stops short of provoking legislative repeal. Thus the relative power of officials controls their behavior, even though they seldom exercise their power against each other.
This paper approaches the relationship of judicial discretion to other branches in a different way. First we quantify two variables affecting the probability of legislative repeal of the judicial interpretation of statutes. One of these variables concerns the constitution and the other variable concerns political parties. Next we develop a series of indicators for how adventurous courts are in different countries. Finally, we regress the latter variables on the former variables. Part II of the paper explains the theory and Parts III through V test the model.
II. A Modified Spatial Model: Legislative Resistance
Constitutional law and economics has analyzed how the division of powers among the branches of government affects the discretionary power of courts.li The theory predicts that a court's ability to diverge from legislative preference is a function of the number of independent vetoes on passing overriding legislation. Thus, a constitutional system like the American, which requires two independent houses of the legislature and the president to agree before a bill can become law, provides more room for judicial creativity than the British parliamentary system, wherein one house of parliament can pass most bills on its own. By imposing three independent vetoes on new legislation, the American system allows the court to diverge further before provoking a legislative correction.
The division of powers in the constitution provides one determinant of the probability that fresh legislation will repeal the judicial interpretation of a statute. This determinant is central to models in the existing literature.
7 As conventionally stated, however, the model does not adequately reflect politics. The difficulty of the legislative process, which we call "legislative resistance," is also affected by politics. We believe that the underlying point of the model, namely that judicial discretion expands with the difficulty of passing legislation, to be a valid one, but politics is as important as the constitution.
One way politics determines legislative resistance is through political parties. The greater the degree of party discipline, the more party leadership can influence outcomes in a predictable way. Legislative systems with undisciplined parties may require more negotiation to form coalitions to enact legislation. The need for legislative bargaining to enact legislation may give courts more space to interpret statutes. 8 Besides party discipline, the number of member parties in the governing coalition and its stability affect resistance to legislation. If there are many political parties in the governing coalition, new legislation requires more extensive interparty negotiation than in a system where there is a single disciplined party. 9 Again, this increases room for judicial action. By contrast, a single dominant party with discipline can easily impose its preferences upon the legislature.
The number of independent vetoes on fresh legislation provided in the constitution of a nation can be counted. Similarly, the stability of the governing coalition can be quantified. We will explain how we quantify these variables for purposes of our statistical analysis.
Legislative Vetoes
)Jarrowly interpreted, "legislative veto" refers to the formal power to veto legislation. Broadly interpreted, any body whose assent is required to create new law has a veto, because such a body may choose not to allow the legislation to proceed. We will describe the number of vetoes in various political systems, broadly interpreted. This description is stylized because certain kinds of exceptional legislation, like the budget, may require special procedures involving othenvise dormant upper houses. In some countries, such as Germany and Israel, legislation requires a presidential signature, but this is a ceremonial and not a real veto. Furthermore, in some countries the drafting of legislation is performed by the civil service, which may itself have an independent policy preference. For simplicity, these factors are not fully taken into account. Our model concerns only ordinary legislation and only counts vetoes that are regularly exercised.
The Constitution determines the number of legislative vetoes in a political system. In unicameral parliamentary systems, where the government is formed by the majority coalition in the legislature, there is essentially one veto on legislation.
111 This describes the situation in the L'nited Kingdom, Sweden, Israel, and Japan.
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Other systems have two vetoes on new legislation. Such would be the case in either a bicameral parliamentary system (as in Germany), 11 or an essentially unicameral parliamentary system with a strong President (as in France). 11 Finally, as described above, the United States is exceptional in that it has three legislative vetoes: the two independent houses of the legislature and the President. The column labeled "Vetoes" records these facts in Table l .
Dominant Disciplined Party and Coalition Duration
The exercise of legislative vetoes depends on the party system. For example, if a single coalition holds both houses of parliament in a bicameral parliamentary system, the key determinants for whether a particular bill will be passed lie within that coalition. Bargaining will take place first within the governing coalition, and only later between the two houses of the legislature. The most important bargaining involves developing the proposal.
14 Several factors can minimize the salience of institutional vetoes. If parties are disciplined so that individual members seldom defect from bargains, party leadership can control the votes of backbenchers. This means that party leaders in a coalition can bargain on a given proposal with relative certainty that they will be able to deliver their votes. Once such a bargain is struck, it does not much matter how many legislative vetoes exist, as long as they are all controlled by the coalition. If the governing coalition consists of a single disciplined party, bargaining over the proposed bill takes place entirely within that party. This is the case, for example, in the United Kingdom, which has well-disciplined parties and a unicameral legislature that is controlled for long periods by a single party. We characterize this situation as the Dominant Disciplined Party (DDP), because the position of the Party and it5 internal discipline mean that any proposal it wishes to impose on the country can be passed with relatively little resistance from the legislature.
There are several possible variables that might indicate the presence or absence of a DDP. Ideally we would like to have a measure of the ability of a party to impose its substantive preferences through the political process. One measure would be the success rate of party proposals. However, counting every instance where a party proposes legislation requires extensive information not easily available for comparative research. Furthermore, such a measure would miss those instances where a relatively weak ruling party wants to propose legislation but does not do so because it anticipates failure.
In a parliamentary system, where the government serves at the pleasure of the legislature, the average duration of the cabinet is one possible indicator of party dominance. As long as the governing coalition commands the support of the parliament, the cabinet continues in office. ·when the parliament withdraws its support (for example, by reject-ing an important government bill) the government falls. A DDP should be able to maintain cabinets for longer than weaker parties.
Cabinet duration, however, is affected by constitutional rules about elections as well as by the party system. This is because elections mandate a formal change in government even if the ruling party stays in power, and all democratic constitutions provide for a maximum duration between parliamentary elections. Thus a dominant party in a system that requires elections at least every 5 years will have longer cabinets than an equally dominant party in a system with triennial elections.
A simpler indicator of party dominance is coalition duration. A dominant party will be able to hold power through multiple elections. An extreme example is the Liberal Democratic Party of Japan, which formed 14 consecutive governments and ruled from its formation in 1955 until 1993. Similarly, the United Kingdom has been ruled by disciplined Conservatives for a decade and a half. Systems where party discipline is low or where no dominant party holds sway will tend to have shorter coalitions.
We counted the number of changes in the party composition of the governing coalition for each of twenty countries and then divided by the number of years to determine the average coalition duration. 15 For most countries the period of study was 1945 to 1993, but in certain cases we adjusted the period to reflect constitutional change. Thus in France, we began with the founding of the Fifth Republic in 1958. In Germany, we began with the founding of the Federal Republic in 1949. The details are given in the Appendix.
One theoretical problem comes in applying this indicator to countries such as the United States with a Presidential system or countries like France with a mixed system. In both cases, there is the possibility of divided government wherein one party controls the legislature and another the presidency. For example, from 1981 until the most recent elections in 1995, France has enjoyed mainly socialist rule under a socialist President with brief periods of Gaullist government. In the United States, divided government is the norm. 10 We used the party composition of the cabinet as the indicator for both kinds of systems. Thus in the United States, the composition of the cabinet changes whenever there is a change in the party controlling the Presidency. In France, the Prime Minister is typically drawn from the majority coalition in the legislature, so control over the legislature becomes the basic indicator of coalition duration.
Some countries have political systems wherein one party is at the center of coalitions but must rely on smaller parties to govern. We believe our coalition duration variable captures the relative stability of these systems. For example, the Christian Democrats have been at the center of almost every postwar Italian government, much as the Social Democrats have been in Sweden. The Christian Democrats have been unable to form stable coalitions, however, and have had to adjust the composition of the cabinet almost annually since World War II.
According to our hypothesis, longer coalitions would tend to correlate negatively with legislative resistance. This is because longer coalitions indicate a government's ability to maintain discipline and enact its legislative program. The average cabinet duration for twenty countries is presented in Table 1 . Table I predicts that judicial discretion is lowest in those countries with a low number of vetoes and a high average coalition duration, such as Japan and the United Kingdom. Judicial discretion will be highest in countries with either a large number of vetoes, such as the United States, or low average cabinet duration, such as Italy and Israel. Other countries in the middle include Germany and France.
Comparative judicial discretion: An empirical test o/ economic models
The next sections of the paper test this prediction. The first test consists of a simple questionnaire of experts. The second consists of a study of one area of law that has been especially suited to judicial daring, namely, the move to strict liability for tort claims dealing with defective products. The final test concerns the pattern of environmental regulation in various legal systems.
III. Test One: Experts Views
As a first test, we asked a small number of comparative law scholars for their views on the degree ofjudicial daring in the various countries. The questionnaire asked experts to rate the adventurousness of courts in different countries on a five-point scale. For example, one expert assigned the U.S. courts a 5 to indicate that they were the most daring, courts in the United Kingdom a 1, and German and French courts a 3. The various experts' ratings were then averaged so that each country had a single number. Table 2 shows the average ratings for each country. Table 3 shows the results of regressing the expert ratings on the two variables in Table  1 . The explanatory variables have the predicted signs. Both variables are significant at the 5% level. The two variables explained over 50% of the variation.
To illustrate these results, an increase of one veto in a constitutional system would move the courts . 79 units on our five-point scale, equivalent to the move from the position of German courts to the position of the allegedly more adventurous Dutch courts, or from the position of French courts to the position of American courts. Similarly, a 1-ycar increase in average coalition duration would lower a country .17 units, or from the position of the Canadian courts to that of the less adventurous Japanese courts. A 2-year decrease in average coalition duration would increase the courts adventurousness from the level of Dutch courts to those of the United States. 
IV. Test Two: The Move to Strict Liability
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To test further our prediction of judicial daring, we examined one area of Jaw as a case study: the adoption of strict liability for consumer product injuries. We found that courts with high predicted daring were willing to innovate in this area of private law more than other courts. Courts with low predicted daring, by contrast, were content to wait for legislative adoption of the new standard.
Before the move to strict liability for product defects, liability had usually been based on traditional standards of negligence in tort doctrine. Traditional doctrine required the plaintiff to prove that the defendant's negligence caused the sale of a defective product. Alternatively, many jurisdictions had a contract law doctrine that allowed buyers to sue sellers for breach of contract (sometimes using an "implied term" or warrant of merchantability). Contract iiability was strict, but when narrowly construed the doctrine had limited utility in product liability cases. For example, contract liability is usually restricted to the actual seller of the product, so it does not extend easily back to the manufacturer.
As the number and type of consumer products have expanded with the modern economy, most wealthy countries have moved to strict liability for injuries caused by defective products. (A large debate concerns whether this change increases or decreases economic efficiency. 17 ) · The key question for our model is whether the jurisdiction adopted strict liability through judicial or legislative mechanisms. We hypothesize that more daring courts would sooner overturn a traditional tort law standard than would more conservative courts. Conservative courts may be more likely to defer the strict terms of legislative doctrine.
The first jurisdiction to move to a strict liability standard was California, and some form of its rule was adopted by all U.S. jurisdictions. 18 The first European jurisdiction to move to a strict liability standard for product liability claims was France. Product liability claims were traditionally based on either contract or tort provisions in the French code. The Cour de Cassation gradually unified the remedies available to consumers. 19 While the French system of consumer protection is extremely complicated, the main point is that in the United States and France courts led the way in changing liability law.
There are three possible ways in which strict liability could be adopted. In some jurisdictions, as described above, courts moved to a strict liability standard before the legislature mandated it, overturning traditional doctrine (and sometimes the explicit text of the codes). This was the case in France and the United States.2° In other countries, such as Germany, Italy, and Israel, courts went part of the way by reversing the burden of proof. Cnder traditional law in product liability cases, the plaintiff must prove that the defendant was negligent, whereas under revised law the defendant must prove that he was not negligent. Reversing the burden of proof helps plaintiffs overcome evidentiary problems and thereby significantly expands liability for manufacturers. Finally, certain courts neither moved to strict liability nor reversed the burden of proof, and the move to strict liability was initiated by the legislature ( as in the United Kingdom, Sweden, and Japan).
These facts provide a basis for quantifying judicial daring in the area of consumer products liability (Table 4) . Countries where courts moved to strict liability without legislative construction are assigned a 3. Countries where courts went partway, a lesser but still significant judicial innovation, are assigned a 2. Finally, courts that refused to innovate are assigned a 1. Table 5 shows what happens when we use a multivariate statistical procedure to explain these results with our two variables indicating legislative resistance. Because the dependent variable in the equation represents an ordinal rather than a continuous variable, we apply an ordered probit model to estimate the equation.
The result5 of the equation in Table 5 are similar to the results in Table 3 using ordinary least squares. Specifically, the two explanatory variables have the predicted Table 4 is simplified, so we provide more detail on some of the larger countries. The European jurisdictions are complicated by European Union (EU) intervention into accident law. On July 25, 1985, the European Council issued a Directive on Products Liability. 21 Directives are essentially orders to member country legislatures to upgrade their domestic laws in a particular area. Following a directive, each country's legislature must act to bring the legal system into compliance. Directives use the method of "approximation," wherein they specify a range of outcomes within which national regulation may fall.
The objective of the Products Liability Directive was to unify law within the Common Market related to defective products, which had historically been quite different across legal systems. The Community felt that the varying levels of consumer protection would act as a barrier to free trade within the community.
v\'bat were the effects of the Community Directive on member countries' legal systems? Although the Directive was "a welcome opportunity to harmonize and simplify existing law" for France, 22 the Parliament has not yet passed legislation to implement the directive. The European Commission issued a warning to France in the regard in 1990, and apparently there is a pending lawsuit to force the French to comply with the Directive. Given that the Directive is not as strict in some areas as existing French law, 23 the legislative reluctance is puzzling.
Before the issuance of the directive, Germany did not have strict liability, but rather based product liability damages on traditional 'contract and tort doctrine~.
24 \,\'bether found in contract or tort doctrine, remedies have been comparable, although subject to technical differences.2'' German courts reversed the burden of proof from the plaintiff so as to substantially protect the consumer from defective products. 26 The result is much like strict liability for practical purposes, but still the courts were reluctant to directly challenge the legislature.
After the Directive, Germany passed a Product Liability Act, 27 which introduced the strict liability standard and provided relief for certain classes of cases not previously covered by judicially created doctrine. With its emphasis on consumer protection, the European Directive called for less liability for products used for business/professional use, so old tort-based doctrine will continue to be important in this ares. 28 The Directive did not much change German law for practical purposes, as evidenced in part by the fact that product liability insurers did not raise their rates after the new legislation entered into force in 1990.
29
In Italy the Directive was implemented by governmental decree. 10 Like the German implementing legislation, it does not exclude other causes of action, so previously valid tort rules still apply. Again, similarly to Germany, the traditional tort doctrine burden of proof had already been reversed by courts with regard to negligence in product liability cases.] 1 Contract claims are also allowed for financial damages. The Directive did introduce some changes into Italian law, including "the concept of willing assumption of risk which is different from the contributory negligence hitherto known in Italy.' ' 3~ As in Germany, contributory negligence of the plaintiff still provides a defense.
Traditionally, product liability in Sweden had been covered by tort and contract doctrines as well as a Consumer Safety Act. \,\There contract and tort doctrines are applicable, the burden of proof rests with the plaintiff, but court practice has somewhat diminished the standards of evidence. 33 Nevertheless, there was in no sense a judicially mandated move to strict liability, nor was there the general reversal of the burden of proof found in Germany. 34 Of special importance in Sweden are legislatively created social insurance programs, which protect consumers as would a regime of strict liability in many cases.],, Courts had little incentive to impose strict liability in such a context. After many years of discussion, a Products Liability Act was passed in 1992, substantially conforming with the Community Directive. (Even before becoming an EU member, the Swedish legal authorities sought to harmonize national rules with Community law.)
Before the Directive, the United Kingdom system was characterized by a multiplicity of laws under which product liability claims may be lodged. These include standard tort and contract doctrine, and a number of pieces of legislation. The statutory scheme is complicated, but the important point is that before 1987, liability was not strict. Judicial tests of remoteness and the doctrine of contractual privity limited damages in many cases. Much changed with the Consumer Protection Act of 1987, which consolidated existing legislation as well as implemented the Community Directive, moving to a strict liability standard for most cases. The U.K. Act diverged from the Directive in the area of development risks, and has proved controversial. 36 But the United Kingdom was the first country to pass implementing legislation after the directive, illustrating our contention that legislative resistance is low in the United Kingdom.
The above descriptions cover selected European countries, but the other countries in our study show similar patterns. Israel's law had been derived from the United Kingdom's traditional reliance on fault as the source of tort liability. But, as in Germany, the courts had shifted the burden of proof from plaintiff to defendant because of the evidentiary difficulties plaintiffs would face. In 1980, the Knesset passed a Defective Products Liability Law, imposing strict liability.: 17 In Japan, the move to strict liability was long delayed, the first statute not emerging until June 1994.'1 8 Although product liability reform received extensive discussion by both scholars and judges for many years, the legislature resisted a change and the courts were not powerful enough to mandate the switch on their own. The resistance of the legislature has been said to reflect industry strength, but the judicial reluctance to move reflects a conservatism that is extraordinary among industrial democracies. 39 Of the countries in our study, only France, Belgium, Luxembourg, and the United States had judicially created strict product liability. The other countries moved legislatively to strict liability, although courts in Germany, Italy, Israel, and other countries had gone partway by reversing the burden of proof.Japanese, U.K., and Swedish courts had not reversed the burden. The 10 countries from our sample that fell into the latter group had, on average, less vetoes and longer cabinet duration than the 10 in the other 2 groups.
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V. Test Three: Pollution Regulation
Judicial innovation in private law is one indicator of discretion. We believe that the logic of judicial discretion operates in public law as well, and in this section we extend our argument to another area of legal change, specifically pollution regulation. The argument here is more complex. We argue that countries with greater legislative resistance are more likely to judicialize public policy tasks and are also likely to write detailed statutes to try to constrain courts with otherwise broad discretion.
Public law complicates the model because of the continental tradition of separate administrative courts. 41 Administrative courts are different because the judges tend to be tangled in administration and not independent of it. For simplicity, our discussion concentrates on countries with unified court systems, where courts of general jurisdiction here disputes on administrative matters. This group includes Japan, the United States, and the United Kingdom.
Let us consider why politicians in some countries might prefer independent courts. Politicians need the power to commit themselves to policies. The power to commit enables politicians to bargain with others and strike mutually beneficial deals. In general, commitment can occur in two ways. One way is for a disciplined party with enduring control over government to develop a reputation for keeping promises. Having invested in reputation, the party can guarantee its promises by backing them with its valuable reputation. Under such conditions, independent courts only hinder political action. 41 This method of commitment, however, is unavailable to governments without an enduring, disciplined, and dominant party. Short-lived coalition governments need another way to make commitments.
The other way is to create independent courts with the authority to interpret bargains embodied in laws. Courts serve as agents of enacting coalitions by insulating policies from reversal after electoral losses.
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Governments run by a DDP can make commitments without independent courts, whereas other governments may need independent courts to make credible commitments. Thus, J. Mark Ramseyer argues that ruling politicians will prefer independent courts where they believe (a) there is a high likelihood of continuing elections, and (b) they are not likely to continue winning the elections. 44 Ramseyer only illustrates the argument with evidence from America and Japan. Generalizing, we conclude that Dominant Disciplined Parties are unlikely to prefer independent courts to protect their policies. Furthermore, they are likely to avoid judicializing new policy areas because courts could deny the politicians the flexibility needed for political bargaining with various actors. We predict less "judicialization" of public policy in countries with a strong DDP.
One indicator ofjudicialization is statute length. \Vhen governments are confident in their ability to informally control courts and agencies, there is little need to write detailed and precise statues. Where they are not so confident, they will want to write detailed statues so they can use courts to monitor agencies.
The case of pollution regulation in the United States, Japan, and the United Kingdom illustrates this point. Table 6 presents data on the length of air and water pollution control statutes in these countries.
It is clear that, even from our crude estimates, U.S. statutes are of an order of magnitude more lengthy (and by extension more specific) than similar laws in the other jurisdictions. While this may not establish a causal relationship bet\veen legislative re- sistance and judicial discretion, it does provide one more piece of evidence consistent with our prediction. We now provide more detail on the pattern of pollution regulation in our three countries. In japan, high-growth policies created significant pollution problems by the end of the 1960s. 48 After severely damaged children were born at Minamata, plaintiffs sued polluting companies in tort and won in the so-called "big four" cases. Faced with a new public policy problem, the bureaucracy intervened and drafted a statute with a mediation and compensation scheme for future cases. The bureaucracy thus usurped the process of pollution compensation from the courts. American style environmental legislation was adopted with environmental impact assessments and public hearing process, but with important modifications that minimized the impact of either innovation. The Japanese version of the Environmental Impact Assessment, for example, was unenforceable in court, and participation in public hearings was structured by the bureaucracy, which tended to give voice only to local interests. In general, Japanese administrative law severely limits access to the courts, as one might expect in a system with little legislative resistance. In sum, although courts attempted to innovate by holding industry liable, pollution compensation was quickly removed from courts. Pollution control schemes were developed through bureaucratic consultation and discussion with industry, rather than through legal challenge. Environmental regulation in the United Kingdom follows a similar pattern of utilizing informal discussions between regulators and businesses, not courts. 49 Environmental statutes are broadly written and provide administrative flexibility in implementation so that the particular circumstances of each polluter and community can be met. This flexibility is captured in the statutory requirement that cleanup efforts must use the "best practicable means" with sensitivity to cost, capacity of the environment to absorb pollution, and pace of modification. Standards are met through voluntary compliance far more than government prosecutions. Political control is ensured through the Secretary of the Environment, who can hear appeals of the pollution control agency decisions.
In the United States, by contrast, statutes are written with strict detail. The Clean Air Act of 1970 is a good example. Pollution cleanup efforts are required to use the "best available technology" regardless of costs or environmental necessity, and sometimes regulations are "technology forcing."''° Citizens have the right to sue the administering agency, the Environmental Protection Agency (EPA), and the EPA itself may sue polluters. Access to courts allows citizens to sue, but judicial solutions often allow polluters to delay compliance efforts."
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Extending the analysis to other countries shows a similar pattern to the tort area discussed above. In France, environmental liabilities arise out of general civil and criminal codes, which are judicially interpreted. The law of industrial nuisance, for example, was judicially rather than legislatively created. Legislation has come only later. A new environmental code is in draft form but has not yet been passed. So judges have had more of a say in this area than their counterparts in other countries. By contrast, the Swedish legislature has been very active, with more than 260 relevant acts and ordinances as of 1987:" 2 As in the English case, Swedish agencies are required to balance several competing interests in a flexible manner.
The example of environmental regulation shows that judicial discretion may be minimized simply by the legislature choosing not to judicialize a policy area. Courts cannot exercise discretion in cases that are not brought before them. v\'here a DDP holds sway, as in the Cnited Kingdom, Japan, and Sweden, judges will not be as involved in implementing pollution regulation. In contrast, where power is divided and split, independent courts may be created so that policy decisions can be legalized and maintained after the enacting coalition has faded away. Detailed statutes are need both to control courts and to empower courts to monitor bureaucratic agencies.
VI. Omitted Variables
We should mention two variables not taken into account in our model. The first is the material independence of the courts from the political process. v\'here judges are dependent on politicians for their budget, promotions, and other assignments, they are likely to decide cases in accordance with the wishes of the politicians who control their purse strings. We do not include this variable, because we believe it may be congruent with our measure of DDP. Dominant parties can easily impose their preferences on judges, because judges know that the party is likely to continue to be in power and that there is little to be gained from defying it. v\'here parties alternate in power, any attempt to coerce the judiciary through manipulation of material incentives ·will likely provoke the other political parties to do the same. It is therefore in neither party's interest to begin to politicize the judiciary. Furthermore, without a DDP, individual judges may resist such attempts, since they know that eventually the other party will "rescue" them from the imposition of a particular political viewpoint. Where a DDP holds power for a long period, judges are likely to be shaped during formative periods of their careers in directions consistent with DDP views. Finally, a DDP will gain a sophisticated understanding of mechanisms to control judges through long experience. For these reasons, material dependence on politicians is more salient when there is a DDP than where there is not.
The second omitted variable concerns the bureaucracy. In many systems it is the bureaucracy and not the legislature that actually drafts laws. The administration might be argued to constitute another legislative veto. But the bureaucracy also can veto judicial decisions in other ways, for example, by failing to enforce judgments or judicial orders. For simplicity, we leave the bureaucracy out of the model and assume that it acts as an agent of the legislature.
Clearly, judicial discretion is difficult to measure. In some areas of the law where the legislature has been inactive, the courts have moved away from old, out-of-date rules without specific instruction from the legislature. Nevertheless, this does not mean that the sitting legislature has a different policy preference from that of the courts. Rather it might mean that the legislature does not have a strong preference, or that it prefers to leave innovation to judicial authorities.
Another problem is the difficulty of comparing legal systems. In most every country, whether a recipient of the common law or continental tradition, judges do make law. \'\'bile this is explicitly acknowledged and even celehrated in the common law, civil law tradition is more suspicious of judicial creativity. In the civil law system, lawmaking is allegedly the function of the legislature, and law-applying is the function of courts.
This difference in conception mirrors deeper difficulties around what constitutes discretion. Is a court that invents a standard where none previously existed exercising greater discretion than another court that expressly contradicts an outmoded legislative provision? Might a court acting to create law in a civil law system where such functions are formally denied be more daring than a common law court adopting the same standard? In countries where courts' primary job is to interpret generalized codes, judges often must invent new standards to keep up with changing socioeconomic conditions. ls such judicial innovation greater when the code is older (under a theory that courts are tinkering with a more established tradition), or where the legislature has spoken more recently (in which case the court might be said to show greater defiance)? v\,'hat about cases where judges have discretion but do not use it to create new law because their policy preferences are congruent with the legislature? These and other issues illustrate the comparative difficulties involved in discussing discretion in crossnational terms.
VII. Conclusion
We have argued that the presence of a DDP limits judicial discretion and therefore limits judicial daring. Conversely, judicial daring expands as the number of vetoes on fresh legislation increases. We have demonstrated that experts' subjective perceptions of judicial daring correspond to our predictions."~ ~ext, we showed that the pattern of countries' adoption of new standards of producer's liability in tort reflected our predictions for how daring courts would be. Finally, we have argued that countries with a DDP tend to have less judicial control over public law, as shown by the example of pollution control.
We close with some predictions for the future. Political scientists have noted a decrease in party discipline in Europe in recent years, the causes of which are mysterious. As party discipline declines, legislative resistance (holding constitutional vetoes constant) and the discretionary power of courts increases. We therefore predict that if party discipline continues to decline, it will be accompanied by an increase in judicial daring.
Another factor that increases judicial daring is the introduction of more vetoes. For example, recent Israeli amendments to the Basic Law provide for direct election of the Prime Minister in that country beginning in 1996. This may increase the number of real vetoes from one to two, and this should increase the scope for judicial activism there unless other changes in Israel lower legislative resistance by producing fewer parties with more discipline.
Our model also has implications for the future of the EU. We expect that as legislative resistance increases, the power of the European Court of Justice expands. The development of the EU has brought an increase in the power of the European Parliament.
While primary legislative powers still belong to the Council, the strengthening of the Parliament is a move towards bicameralism. This change increases legislative resistance, which should expand the judicial discretion in the European Court of Justice.~1 8. l\ote that it could also mean that courts have less information about stable legislative preferences, which may lead the court to be cautious for frar of overreaching. Alternatively, courts may underestimate legislative concern, in which case their innovation could provoke legislative correction because of the uncertainty of legislative preferences. Current demands for tort reform in the United States may reflect such dissatisfaction with judicial innovation.
9. The structure of the party system itself is heavily influenced by electoral laws. I 0. This is the case wllf'ther proposals for new legislation originate in the government or the legislature.
11. Note that in both Japan and England there is an upper house of parliament, but its assent is only required for the budget and not for most ordinary legislation. Israel recently modified its Basic I.aw so that beginning in 1996 the Prime .\:linister will be directly elected rather than simply the head of the leading party in the parliamentary coalition. This has increased the number oflegislative vetoes to two.
12. Technically the !Jundesml is not an upper house but a distinct institution. However, it can impose an absolute veto on any legislation affecting the lander. See Arthur Gunlicks, "German Federalism After Unification: the Legal/Constitutional Response,' ' 24 Publius 81, 84 (1994) . Since such legislation constitutes well over :,0% of the total, we treat the German system as bicameral. Although the Chancellor and President must also sign legislation, the President's signature is ceremonial and the Chancellor's veto is not f'Xercised independently of the parliamentary majority.
13. The French system is formally bicameral, but in fact the Senate is indirectly elected and can only delay lower house legislation and not block it. vV11ilc this has the effect of imposing additional transaction costs and thereby increasing legislative resistance, for simplicity such partial vetoes are not counted in our model. 15. For purposes of this paper, changes in composition occur only when a party is added or dropped from the coalition, and not when the cabinet seats are merely reshuffled among existing coalition members. !\or is there a change when the same coalition continues in power after new elections.
55. The start year usually begins with 1945 or with the subsequent establishmelll of a new constitutional order. Occasionally, problems in gathering the data forced us to modify the original start date. 56. A coalition change only occurs when the party composition of the cabinet changes. A simple reshuffling of seats among existing coalition partners is not counted as a change . . ~7. Although Italy has had over 50 governments in the postwar period, some of these cabinets replaced earlier cabinets of exactly the same party composition. For purposes of our calculations we did not count such instances as a break in the coalition. 58. For the United States, the only changes in coalition occur when the Presidency changes hands.
Hence the average duration is higher than the constitutionally mandated 4-year Presidential term.
